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STATE OF ASSAM   -Vs-  SRI HARINDER MAHATO 

 

IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-24/2018 

u/s-376/506IPC 

THE STATE OF ASSAM--------Smti MR(Informant). 

-Vs- 

SRI HARINDER MAHATO              -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) MrRajib Sharma: LdAddl. PP for the State. 

(2)Mr M. C Narzari  : LdDefence Counsel. 

EVIDENCE RECORDED ON             :29.06.2018, 06.08.2018,  
                        14.11.18 & 28.11.2018. 
ARGUMENTSHEARD ON               : 11.12.2018. 

JUDGMENT DELIVERED ON:17.01.2019. 

J U D G M E N T 

1.      The prosecution case in brief is that on 12.11.2017 one Smti ‘MR’ (actual 

name withheld in order to conceal the identity of alleged rape victim) lodged an 

ejaharwith the Officer-in-Charge ofPanery P.S stating inter alia that the accused 

Sri HarinderMahatowasmaintaining illicit relationship with her for the last one 

year in the pretext of loving her. It is alleged that HarinderMahato has 

committed sexual intercourse with the informant in a nearby Tea Estate, due to 

which she became pregnant and the accused made her to take tablet by 

threatening to kill her.Hence the Case. 

2.    On receipt of the ejahar,Panery P.S Case No-101/2017, u/s-6 of POCSO Act 

R/W Section-493/506/34 IPC was registered against the accused Sri 

HarinderMahato. Investigation into the case was commenced and after 

completion of usualinvestigation, charge-sheet u/s-376/506IPC was submitted 

against the accused Sri HarinderMahato, to face the trial.  
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3.      After the submission of charge-sheet, the case was transferred to this 

Court for trial by the Hon’ble Sessions Judge. 

4.     Trial of the case was commenced. The accused Sri HarinderMahato 

wasproduced before the Court to face trial. After hearing both the sides and 

perusing the case record, charges in writing u/s-376/506 IPC were framed. On 

being read over and explained the contents of the chargesu/s-376/506 IPC, the 

accused pleaded not guilty and claimed to face the trial. 

5.Points for Determination: - After considering the materials on record, I 

have found the following points for determination- 

I) Whetherthe accused Sri HarinderMahatowas committing rape on the 

informant/victim Miss ‘MR’ by taking her in the nearby the Tea Estate 

at Garuajhar? 

             II) Whether the accused threatened the victim with death when she 

was asking the accused to marry her? 

6.       To bring home its charges, the prosecution side examined as many as 

eight (8) witnesses namely,Sri Rajesh Rajbongshias PW-1, Smti GeetaDekaRaias 

PW-2,Sri Rajesh Rajbongshias PW-3, Smti ‘MR’ as PW-4, MdKaluMiyanas PW-5, 

DrChandanSahaas PW-6, IO Sri Anil Basumatary as PW-7 and IO Sri Prabin Ch. 

Dekaas PW-7. The prosecution side exhibitedtheSeizure List as Ext-1,FIR as Ext-

2 and Statement of Victim u/s-164 CrPC as Ext-3, Medical Examination Report of 

Victim as Ext-4, Sketch Map of PO as Ext-5 and Charge-sheet as Ext-6. After the 

closure of prosecution evidence, theaccused was examined u/s-313 Cr.P.C, 

wherein his stand was of total denial.The accuseddeclined toadduceddefence. I 

have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.      To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate and appreciate the evidences on record. 
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8. Before venturing into the appreciating the evidences of PWs, let me at first 

put on record the arguments advanced by both the sides. The ld Counsel for the 

accused argued that the accused did not commit rape on the victim as alleged. 

It was also argued by the lddefenceCounsel that the accused and the victim 

were in love with each other and sexual relationship, if any, was out of their 

mutual consent. Per contra, the ld Addl. PP submitted that the prosecution has 

been able to prove that the accused committed rape on the victim and 

threatened to kill the victim. 

POINT NO-I: 

9.   The allegation is that the accused committed rape on the victim by taking 

her into the nearby Tea Estate. As per medical evidence, the radiological age of 

the victim (PW-4) was 20-22 years and as such the victim was admittedly above 

the age of 18 years at the time of the alleged incident. Now let me see as to 

whether the accused committed rape on the victim. The defence stand, as 

stated earlier, is that the accused did not commit rape on the victim (PW-4). On 

the face of the above, let me appreciate the germane evidence on record. The 

most vital witness i. the victim (PW-4) stated in her deposition that about one 

year ago, the accused proposed her but she told the accused that she, being 

from a poor family, can not love him but finally she was forced to have love 

affair with the accused and since then the accused had committed rape on her 

12 times. 

10.       Victim (PW-4) further stated that last time when the accused committed 

rape on her, one Gita Deka witnessed the incidentand Gita Deka recovered 

herand then she informed Gita Deka about the incident. PW-2 Smti GeetaDeka 

stated in her deposition that in the year 2017 informant (PW-4) told her that the 

accused had committed rape on her many a times. PW-2 further stated that the 

victim told her that she did not disclose about the incident to anyone as the 

accused threatened to kill her family members. So the evidence of PW-4 

nowhere show that she had witnessed the incident and recovered the victim 

rather PW-4 herself admitted during her cross-examination that she did not 
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witness the accused committing rape on the informant but she had seen the 

accused pulling the informant towards the Tea Estate. So the evidence of PW-2 

is contrary to the stand of PW-4 and this creates doubt on the veracity of 

prosecution case.  

11.     It can also be seen that PW-1 (brother of victim) and PW-3 (father of 

victim) deposed that the victim (PW-4) told them that she did not disclose about 

the incident to them as the accused threatened to kill them if she disclosed the 

incident to anyone. As stated earlier, the victim (PW-4) stated in her deposition 

that the accused committed rape on her as many as for 12 times in the Tea 

Estate. There is no iota of evidence that the victim ever putresistance while the 

accused indulged in physical relationship with her. It is not possible for the 

accused without the consent of the victim to indulge in sexual intercourse again 

and again especially when there is no evidence to the effect that the accused 

committed sexual intercourse with the victim repeatedly by confining her in a 

place. So, the facts and circumstances show that the physical relationship, if 

any, between the accused and the victim, was done out of their mutual consent. 

In such a situation, the evidence of the victim can not be relied upon. Reference 

may be made here to the judgment of Hon’bleGauhati High Court passed in 

JayramJaiswal -Vs- State of Assam [2016(3) GLT 542], wherein  it was held 

that when the statement of prosecutrix is not reliable and acceptable, the 

accused cannot be convicted of an offence of rape. 

12.    The medical evidence also does not support the prosecution case. MO 

(PW-6) deposed that he did not find any sign of violence on the private parts of 

the victim and that there was also no sign of recent sexual intercourse.  Albeit 

the MO (PW-6) deposed that there was some bleeding from the private parts of 

the victim but he admitted during cross-examination that he has not mentioned 

the reason of bleeding from private parts.  

13.   The aforesaid deposition of the victim does not indicate beyond reasonable 

doubt that the accused had sexual intercourse with the victim (PW-4) by force 
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rather the nature of evidence of the victim would show that the sexual 

intercourse, if any, with the victim by the accused was a consensual one.  

14.     As stated above, the principal of the criminal jurisprudence is that the 

prosecution has to prove its case beyond reasonable doubt and in case of any 

doubt, the benefit of doubt has to be given to the accused. On a threadbare 

assessment and appreciation of the evidence on record, it can be said that the 

prosecution has failed to prove beyond reasonable doubt that the accused Sri 

HarinderMahatocommittedrape on the victim Smti ‘MR’. Hence the point in hand 

is decided against the prosecution. 

POINT NO-II: 

15.     Further allegation of the prosecution is that the accused threatened the 

victim with death when she was telling the accused to marry her. In this regard, 

victim (PW-4) stated that the accused was telling her that he would marry her 

but when she approached the accused for marrying her, the accused threatened 

her that if he was given in marriage with her by force, he would kill her and also 

threatened to set ablaze her house. Again PW-1, who is the brother of the 

victim, stated that after the incident his father intimated about the incident to 

the family members of the accused but they threatened them to leave the 

house, else they would set ablaze their house. PW-1 nowhere stated that while 

they had gone to the house of the accused with the marriage proposal of the 

victim with the accused, the accused threatened to kill the victim. PW-3, who is 

the father of the victim, also did not depose that the accused threatened the 

victim with death when she was telling the accused to marry her rather PW-3 

stated that the accused threatened to kill them if she disclosed the incident to 

anyone. As stated above, the principle of the criminal jurisprudence is that the 

prosecution has to prove its case beyond reasonable doubt and in case of any 

doubt, the benefit of doubt has to be given to the accused. In the light of 

aforesaid discussion, it can be said that the prosecution has failed to prove 

beyond reasonable doubt that the accused threatened the victim with death 
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when she was telling the accused to marry her. Hence the point in hand isalso 

decided against the prosecution. 

16.     On the basis of the above adumbration and the decisions reached in the 

foregoing points, it can be safely concluded that the prosecution has failed to 

prove its case against the accused Sri HarinderMahatobeyond reasonable doubt. 

As such, the accused is acquitted of the chargesleveled against him. So, the 

accused be set at liberty forthwith. 

17.     The bail-bondfor the accused would remain in force for the next six (6) 

months in view of Section- 437-A Cr.P.C. 

18.   Given under my hand and seal of this Court on this 17th day of January, 

2019. 

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1: Sri Rajesh Rajbongshi; 

          II) PW-2                           : Smti GeetaDekaRai; 

          III) PW-3                          :Sri Rajesh Rajbongshi; 

          IV) PW-4                          : Smti ‘MR’; 

          V) PW-5    : MdKaluMiyan; 

          VI) PW-6                 :DrChandanSaha; 

VII) PW-7                   : IO Sri Anil Basumatary& 

VIII) PW-8              : IO Sri Prabin Ch. Deka.  

2.   PROSECUTION EXHIBITS-     

I) Ext-1     : Seizure List; 

          II) Ext-2                           : FIR as Ext-2; 

          III)Ext-3                          : Statement of Victim u/s-164 CrPC; 

           IV) Ext-4                          : Medical Examination Report of Victim ; 

            V) Ext-5                          : Sketch Map of PO & 

VI) Ext-6:Charge-sheet. 

3.    DEFENCE WITNESSES           : Nil 

4.    COURT WITNESSES/EXHIBITS : Nil.                      

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 


